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Intr SB 2022R1702

A BILL to repeal §23-2-6a of the Code of West Virginia, 1931, as amended; and to amend and
reenact 823-2-6 and §23-2-8 of said code; and to amend and reenact §23-4-2 of said
code, all relating to workers’ compensation; clarifying language regarding an employers’
exemption from liability; clarifying language regarding liability of employers who do not
maintain mandatory workers’ compensation coverage; clarifying language regarding
employers’ liability when an employees’ injury is self-inflicted or the result of intoxication;
and providing that the employee may recover when the injury or death was caused by an
employer’s deliberate intention.

Be it enacted by the Legislature of West Virginia:

ARTICLE 2. EMPLOYERS AND EMPLOYEES SUBJECT TO CHAPTER,
EXTRATERRITORIAL COVERAGE.

§23-2-6. Exemption of eentributing employers from liability.

(a) Any employer subject to this chapter who subseribes—and-pays—into-the-workers'
compensation—fund—the premiums—provided—bythis—chapter maintains _mandatory workers’

compensation insurance coverage for the protection of their employees or who has received

permission by the insurance commissioner to self-insure their workers’ compensation risk

pursuant to §23-2-9 of this code and maintains such status erwhe-electsto-make-directpayments
of compensation-asprovided-in-this-section is not liable to respond in damages at common law
or by statute for the injury or death of any employee, however occurring, afterso-subseribing-or
eleeting; and during any period in which the employer is-hret-in-default-in-thepayment-of-the
premiums-or-direct-payments maintains mandatory workers’ compensation insurance coverage

or its approved self-insured status and has complied fully with all other provisions of this chapter.




14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

Intr SB 2022R1702

(b) The rights and remedies granted to an employee subject to the provisions of this

chapter, on account of injury or death, shall be exclusive of all other rights and remedies, whether

provided at common law or otherwise and including, but not limited to, compensatory and punitive

damages, of the employee, his or her legal representative, dependents, next of kin, or anyone

otherwise entitled to recover damages from the employer, or any principal, officer, director,

manager, agent, stockholder, partner, representative or employee acting in his or her capacity as

an employer, or prime contractor of the employer or in furtherance of the employer's business, on

account of the injury or death, and the negligent acts of a co-employee shall not be imputed to

the employer. No role, capacity, or persona of any employer, principal, officer, director, or

stockholder other than that existing in the role of employer of the employee shall be relevant for

consideration for purposes of this chapter, and the remedies and rights provided by this chapter

shall in fact be exclusive reqgardless of the multiple roles, capacities, or personas the employer

may be deemed to have.

823-2-6a. Exemption from liability of officers, managers, agents, representatives or
employees of contributing employers.
[Repealed].

§23-2-8. Liability of employer electing not to pay or defaulting in payment of premiums;
certain common-law defenses prohibited; exceptions.

All employers required by this chapter to subseribe-to-and-pay-premivms-into-the-workers'

compensation—fund maintain_mandatory workers’ compensation insurance coverage, whether

through a private carrier or an approved self-insurance program, except the State of West Virginia,

the governmental agencies or departments created by it, and municipalities and political
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subdivisions of the state, and who do not subscribe-to—and-paypremivms—into-the-workers
compensationfund maintain such coverage as required by this chapter and have not elected to

pay individually and directly or from benefit funds compensation and expenses to injured
employees or fatally injured employees' dependents under the provisions of §23-2-9 of this code,

or having so subseribed-or-elected provided for such mandatory coverage, shall be in default in

the payment of same, or not having otherwise fully complied with the provisions of section five or
section nine of this article, shall be liable to their employees (within the meaning of this article) for
all damages suffered by reason of personal injuries sustained in the course of employment
caused by the wrongful act, neglect or default of the employer or any of the employer's officers,
agents or employees while acting within the scope of their employment and in the course of their
employment and also to the personal representatives of such employees where death results
from such personal injuries, and in any action by any such employee or personal representative
thereof, such defendant shall not avail himself of the following common-law defenses: The
defense of the fellow-servant rule; the defense of the assumption of risk; or the defense of
contributory negligence; and further shall not avail himself of any defense that the negligence in
guestion was that of someone whose duties are prescribed by statute: Provided, That such
provision depriving a defendant employer of certain common-law defenses under the
circumstances therein set forth shall not apply to an action brought against a county court, Board
of Education, municipality, or other political subdivision of the state or against any employer not

required to cover his employees under the provisions of this chapter.

§23-4-2. Disbursement where injury is self-inflicted. erintentionally-caused-by-employer;

(a) Notwithstanding anything contained in this chapter, no employee or dependent of any
employee is entitled to receive any sum under the provisions of this chapter on account of any
personal injury to or death to any employee caused by a self-inflicted injury or the intoxication of

the employee. Upon the occurrence of an injury which the employee asserts, or which reasonably
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appears to have, occurred in the course of and resulting from the employee's employment, the
employer may require the employee to undergo a blood test for the purpose of determining the
existence or nonexistence of evidence of intoxication: Provided, That the employer must have a
reasonable and good faith objective suspicion of the employee's intoxication and may only test
for the purpose of determining whether the person is intoxicated. If any blood test for intoxication
is given following an accident, at the request of the employer or otherwise, and if any of the
following are true, the employee is deemed intoxicated and the intoxication is the proximate cause
of the injury:

(2) If a blood test is administered within two hours of the accident and evidence that there
was, at that time, more than five hundredths of one percent, by weight, of alcohol in the
employee's blood; or

(2) If there was, at the time of the blood test, evidence of either on or off the job use of a
nonprescribed controlled substance as defined in the West Virginia Uniform Controlled
Substances Act, West Virginia Code 860A-2-201, et seq., Schedules I, 11, IIl, IV and V.

(b) For the purpose of this chapter, the eemmission insurance commissioner may

cooperate with the Office of Miners' Health, Safety and Training and the State Division of Labor

in promoting general safety programs and in formulating rules to govern hazardous employments.
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NOTE: The purpose of this bill is to reaffirm and enhance the workers’ compensation
excusive remedy rule or doctrine.
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Strike-throughs indicate language that would be stricken from a heading or the present law
and underscoring indicates new language that would be added.
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